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CASES  MD  MATERIALS  ON  TEE  LAW  OF  TORTS 


INTRODUCTORY 


The  recognition  of  "torts"  as  a  separate  and  distinct  "branch  of  the 
law  is,  as  things  legal  go,  extremely  recent.  The  first  English  text -book  on 
the  subject  (Addison)  did  not  appear  until  i860.  Since  that  time,  however,  the 
10  subject  of  "Torts"  has  probably  received  more  attention  from  both  legal  writers 
and  the  courts  than  any  other  subject  in  the  law.  This  is  understandable  if 
one  grasps  the  extremely  wide  scope  of  the  field  involved  and  at  the  same  time 
bears  in  mind  the  impact  of  modern  science  on  the  various  activities  in  which 
men  engage  in  present  day  society. 

While  no  definition  of  a  "tort"  has  yet  been  made  that  affords  any 
satisfactory  assistance  in  the  solution  of  the  problems  we  shall  encounter, 
the  purpose,  or  function,  of  the  law  of  torts  can  be  stated  fairly  simply. 

Arising  out  of  the  various  and  ever  increasing  clashes  of  the  activities  of 
20  persons  living  in  a  common  society,  carrying  on  business  in  competition  with 

fellow  members  of  that  society,  owning  property  which  may  in  any  of  a  thousand 
ways  affect  the  persons  or  property  of  others,  --  in  short  doing  all  the  things 
that  constitute  modem  living  --  there  must  of  necessity  be  losses,  or  injuries 
of  many  kinds  sustained  as  a  result  of  the  activities  of  others.  The  purpose  of 
the  law  of  torts  is  to  adjust  these  losses  and  to  afford  compensation  for  in¬ 
juries  sustained  by  one  person  as  the  result  of  the  conduct  of  another.  Such  a 
statement  of  the  problem  indicates  that  the  law  of  torts  must  constantly  be  in  a 
state  of  flux,  since  it  must  be  ever  ready  to  recognize  and  consider  new  losses 
arising  in  novel  ways.  The  introduction  of  printing,  by  facilitating  the  manner 
30  in  which  a  man' s  reputation  might  be  injured  by  the  dissemination  of  the  printed 
word  had  a  tremendous  effect  on  the  law  of  defamation;  the  radio  of  today 
presents  even  more  serious  problems,  as  do  also  the  aeroplane  and  the  modem 
motor  car. 

The  study  of  the  law  of  torts  is  therefore  a  study  of  the  extent  to 
which  the  law  will  shift  the  losses  sustained  in  modem  society  from  the  person 
affected  to  the  shoulders  of  him  who  caused  the  loss.  It  is  obvious  that  no 
system  of  law  will  ever  attempt  to  compensate  persons  for  all  losses.  Sorious 
bodily  injury  is  something  quite  different  from  an  affront  to  the  dignity  or 
kQ  emotions.  One  would  expect  to  find  that  the  former  was  early  recognized  as  the 
type  of  loss  for  which  the  law  was  prepared  to  allow  compensation,  while  the 
latter  is,  even  today,  only  imperfectly,  if  at  all,  recognized  by  the  law  as 
worthy  of  protection.  The  development  by  individuals  of  a  "tough  hide"  is  still 
to  a  large  extent  deemed  more  desirable  than  a  flood  of  litigation  for  outraged 
feelings,  although  as  we  shall  see  the  law  may  be  in  process  of  change.  In¬ 
juries  to  a  person's  tangible  property  —  land,  cattle,  etc.--  one  would  expect 
to  find  adequately  and  early  singled  out  by  the  law  for  compensation.  But  what 
of  a  person' s  complaint  that  by  reason  of  another' s  action  his  employees  left 
him?  or  that  he  did  not  continue  to  have  as  many  customers  in  his  store  since 
50  the  defendant  entered  upon  a  certain  course  of  conduct?  How  shall  be  classify 
such  cases  or  develop  them  by  analogy  to  the  older  decisions? 

On  the  other  hand,  we  can  not  lose  sight  of  the  kind  of  conduct  which 
results  in  another' s  harm.  It  is  one  thing  to  hit  a  man  intending  to  cause 
harm;  it  is  something  else  again  to  make  a  person  compensate  another  for  ham 
which  he  did  not  intend.  It  is  possible,  of  course,  to  make  a  person  who  causes 
loss  to  another  compensate  that  other  simply  because  he  caused  the  ham.  It 
has  been  suggested,  although  never  proved  as  a  general  proposition,  that  the 
early  law  was  to  this  effect;  but  even  so  the  types  of  loss  for  which  compensa- 
60  tion  was  allowed  were  extremely  limited.  To  impose  such  a  burden  today  would, 
it  ha 3  been  argued,  place  such  intolerable  limitations  on  a  man' s  freedom  of 
action  as  to  stifle  all  enterprise  and  make  the  business  of  living  impossible. 
Actuated  by  some  such  view  of  social,  policy  the  law,  about  three  hundred  years 
ago,  began  to  take  into  consideration,  in  imposing  liability,  something  akin  to 
"moral  blameworthiness".  Was  the  defendant  in  "fault"  in  causing  the  plaintiff's 
loss?  Did  he  act  "wrongfully"? 

This  moral  connotation  has  plagued  the  law  of  torts.  What  is  meant  by 
"wrong"  or  "fault"?  Does  it  always  involve  personal  blame,  and  if  so,  by  what 
70  standards  are  wo  to  determine  it?  At  this  stage  such  questions  cannot  be 

answered,  although  they  should  be  kept  in  mind  in  tracing  the  various  develop¬ 
ments  in  tort.  Suffice  it  to  say  here  that  "negligence"  came  to  be  considered 
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as  essential  to  liability  in  a  great  number  of  instances,  and  negligence  today 
forms  by  far  the  most  important  branch  of  study  in  the  lav  of  torts. 

But  even  vhile  this  movement  towards  liability  only  for  fault  or  in¬ 
tended  conduct  took  place,  there  still  remained  many  instances  where,  in  the 
absence  of  either,  a  person  had  to  compensate  for  harms  caused  to  another.  We 
shall  see  instances  of  liability  imposed  on  one  vho  innocently  trespasses  on  the 
land  of  another  believing  it  to  be  his  own;  of  a  person  innocently  and  entirely 
10  without  fault  publishing  defamatory  remarks  of  another  and  being  held  liable 
therefore.  We  shall  also  see  that  vhile  negligence  sounds  in  fault,  in  many 
cases  it  involves  no  such  thing  and  means  merely  that  the  lav  has  set  a  stan¬ 
dard  of  conduct  for  the  protection  of  others  and  that  any  failure  to  live  up  to 
that  standard  results  in  liability.  Indeed,  ve  shall  see  an  extension  of 
"strict"  liability--or  liability  without  fault --in  many  directions,  one  of  the 
commonest  today  being  the  development  by  the  courts  of  the  doctrine  of  vicarious 
liability  of  a  master  for  the  acts  of  his  servant,  and  another  the  extension  by 
statute  of  liability  of  an  owner  of  a  motor  car  for  the  acts  of  any  one  driving 
such  car  with  his  express  or  implied  consent. 

20 

Whether  a  person  is  held  liable  for  intentional  or  negligent  acts  only, 
or  whether  a  liability  is  imposed  irrespective  of  fault,  is,  ve  believe  a 
question  of  policy,  affected  in  many  cases  by  the  accidents  of  history.  In  the 
main,  the  courts  by  a  long  process  of  trial  and  error- -a  process  still  in  pro¬ 
gress-have  evolved  certain  principles  to  meet  certain  situations.  Of  later 
years,  the  legislature  has  frequently  intervened  to  change  or  modify  these  prin¬ 
ciples.  How  then  should  be  approach  the  subject? 

Some  writers  have  taken  the  view  that  in  the  process  of  working  out 
30  situations  in  which  compensation  should  be  paid  for  loss  caused,  the  courts 

evolved  a  miscellaneous  group  of  named  or  "nominate"  torts  having  little  or  no 
relation  to  each  other,  and  that  for  a  plaintiff  to  recover  he  must  find  a 
pigeon-hole  in  which  his  harm  and  the  conduct  of  the  defendant  producing  that 
harm  must  be  fitted.  Failing  to  prove  that  the  defendant  was  guilty  of  the 
named  tort,  the  plaintiff  fails. 

On  the  other  hand,  it  has  become  fashionable  in  some  English  textbooks 
to  state  that  not  only  is  the  law  of  torts  broader  than  a  series  of  categories, 
but  that  the  unifying  principle  of  the  law  is  that  any  harm  done  to  another 
bo  calls  for  compensation  unless  the  conduct  causing  the  harm  can  be  justified. 

(See  Winfield,  Textbook  of  the  Law  of  Torts,  Sec.  7*)*  If  this  means  that  the 
burden  of  proving  a  defence  for  all  harm  caused  is  on  the  defendant,  it  is 
clearly  wrong.  Frequently,  the  plaintiff  must  show  the  nature  of  the  defendant'  c 
conduct,  as,  e.g.,  negligent  (in  which  case  the  defendant's  conduct  is  not 
justified)  or  even  malicious,  as  in  malicious  prosecution.  But  even  if  one 
were  to  accept  the  statement  subject  to  qualifications  as  to  burden  of  proof-- 
what  does  it  mean?  What  is  justifiable  conduct?  This,  of  course,  is  the  whole 
question  of  tortious  liability.  If  it  means  justifiable  in  law,  the  statement 
merely  means  that  you  must  compensate  for  harms  (and  it  will  be  noticed  that 
50  what  kind  of  harms  is  not  specified)  unless  the  law  says  you  are  not  obliged 
to.  In  other  words  we  still  have  to  decide  what  losses  the  law  deems  worthy 
of  compensation  and  what  are  the  circumstances  producing  such  harm  which  will 
be  considered  sufficient  to  entail  liability. 

As  between  these  two  extremes  it  would  seem  more  realistic  for  the 
student  to  approach  the  problem  of  tortious  liability  from  a  middle  ground. 

It  is  true  that  there  are  a  number  of  nominate  torts.  But  it  is  likewise  true 
that  a  person  sustaining  a  loss  does  not  of  necessity  have  to  find  a  label  to 
describe  a  "tort"  in  order  to  obtain  compensation.  Many  instances  will  appear 
60  where  a  plaintiff  put  forward  a  new  claim,  e.g.  for  mental  shock,  and  was 

awarded  recovery.  Other  instances  of  claims  partially  recognized,  or  of  claims 
pressing  for  recognition  which  have  not  as  yet  been  openly  granted,  will  also 
appear. 

The  law  of  torts  has,  in  the  main,  been  developed  by  the  courts  proceed¬ 
ing  from  the  simple  problems  of  a  primitive  society  to  those  of  our  present  com¬ 
plex  civilisation.  Analogies,  logic,  judicial  experience  and  policy  slowly  re¬ 
flecting  current  social,  moral,  or  economic  thinking  have  all  played  their  part 
in  this  development,  but  the  essential  problem  has  remained  the  same- -which  of 
70  the  many  claims  for  losses  that  can  be  asserted  deserve  to  be  recognized,  and 
to  what  extent  will  the  law  curb  the  freedom  of  action  on  the  part  of  the  one 
causing  such  losses  either  by  making  him  refrain  from  the  conduct  involving 
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loss  or  else  compelling  him  to  pay  compensation. 

It  would  "be  possible  to  approach  the  law  of  torts  solely  from  the  stand¬ 
point  of  the  nature  of  the  defendant' s  conduct,  namely,  whether  it  were  inten¬ 
tional,  negligent ,  or  neither.  This,  however,  would  not  place  due  emphasis  on 
the  particular  claim  or  interest  for  which  the  plaintiff  was  seeking  protection. 
Both  must  be  considered  together.  As  it  is  possible  to  separate  different  types 
of  conduct  causing  harm,  so  it  is  possible  to  catalogue  the  kind  of  claims  or 
10  interests  which  have  been  put  forward  by  plaintiffs  as  worthy  of  legal  protectic:- 


50 


30 


The  following  list  is  taken  from  Harper,  Tort 3  (Indianapolis,  1933): 

"  (a)  The  interests  in  personality,  that  is,  the  physical  integrity  of 
the  body,  and  freedom  from  confinement. 

(b)  The  interests  in  property,  that  is,  tangible  or  physical  things  and 
such  intangible  "property"  rights  as  are  ordinarily  treated  under  the 
head  of  property. 

(c)  The  interest  in  honor  and  reputation. 

(d)  The  interests  in  economic  relations  and  transactions,  including, 

(l)  the  interest  in  obtaining  accurate  knowledge  concerning  the 
subject-matter  of  the  transaction,  (2)  the  interest  in  the  in¬ 
tegrity  of  contracts  already  made,  and  (3)  the  interest  in  enter¬ 
ing  into  advantageous  economic  relations. 

(e)  The  interests  in  the  domestic  relations,  including,  (l)  marital 
interests,  (2)  parental  interests,  and  (3)  filial  interests. 

(f)  Miscellaneous  interests  ouch  as  (l)  the  interest  in  freedom  from 
annoying  litigation,  (2)  the  interest  in  privacy,  (3)  the  interest 
in  reputation  of  goods  and  title  to  property  and  (k)  political 
interests." 


The  first  two  claims  or  interests  are  of  paramount  importance  in  the  law 
of  torts  and  we  shall  consider  first  the  extent  to  which  such  interests  have 
been  protected  against  (a)  intentional,  (b)  negligent  and  (c)  non-intentional 
and  non-negligent  conduct.  If  a  purely  rational  plan  were  to  be  adopted  we 
should  then  proceed  to  consider  the  extent  to  which  other  interests  have  been 
likewise  afforded  protection. 


A  word  of  warning  must,  however,  be  given.  Any  purely  rational  scheme 
40  of  the  law  of  torts  must  also  find  a  place  for  the  accidents  of  history.  For 
example,  while  we  shall  first  consider  the  intentional  infliction  of  physical 
harms  or  intentional  violations  of  the  "interests  in  personality"  we  must  also 
take  notej  of  the  fact  that  the  procedural  history  of  our  law  placed  much  more 
emphasis  on  the  question  whether  the  plaintiff's  harm  was  a  "direct"  or  "in¬ 
direct"  result  of  the  defendant' s  conduct  --  whether  the  old  writ  of  trespass  or 
trespass  on  the  case  would  lie  --  than  on  the  nature  of  the  defendant’s  conduct. 
While  these  formal  procedural  requirements  have  been  abolished,  they  have  left 
their  mark  and  it  would  be  impractical  to  ignore  them  even  though  they  may  cause 
what  look  like  digressions.  Likewise  the  editor  feels  that  some  topics  can  best 
50  be  considered  from  a  practitioner' s  standpoint  in  a  place  where  logically  they 
do  not  belong.  Thus,  for  example,  claims  by  dependants  for  the  death  of  the 
person  supporting  them,  are  logically  part  of  the  broad  class  of  interests  in 
domestic  relations,  which  includes  seduction,  enticing  away  of  spouses,  etc. 

For  practical  reasons,  however,  such  cases  will  be  considered  in  an  entirely 
different  connection  simply  because  from  a  teaching  as  well  as  a  practising 
point  of  view  they  fit  in  better. 


As  a  matter  of  fact  it  counts  for  little  in  what  order  we  proceed.  What 
is  important  is  to  realize  that  we  always  have  present  the  problem  of  ascertain- 
60  ing  exactly  what  interest  is  involved  and  what  type  of  conduct. 

Lest  the  student  receive  a  wrong  impression  from  what  has  been  written, 
it  should  be  noted  that  the  elements  briefly  mentioned  here  are  by  no  means  the 
sole  items  of  importance  in  determining  tortious  liability.  Frequently  conduct 
which  causes  a  loss  of  a  type  recognized  by  law  and  which  would  ordinarily  re¬ 
sult  in  liability  may  be  "privileged" .  "Privilege"  is  defined  in  the  American 
Law  Institutes1  Restatement  of  Torts,  sec.  10,  as  follows: 


"(1)  The  word  'privilege'  is  used . 

70  to  denote  the  fact  that  conduct  which,  under  ordinary  circum¬ 

stances,  would  subject  the  actor  to  liability,  under  parti¬ 
cular  circumstances,  does  not  subject  him  thereto. 
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(2)  A  privilege  may  he  based  upon  (a)  the  consent  of  the  other 
affected  by  the  actor' s  conduct,  or  (b)  irrespective  of  the 
other's  consent, 

(i)  the  fact  that  its  exercise  is  necessary  for  the  protection 
of  some  interest  of  the  actor  or  of  the  public  which  is  of 
such  importance  as  to  justify  the  harm  caused  or  threatened 
by  its  exercise,  or 

(ii)  she  fact  that  the  actor  is  performing  a  function  for  the 
10  proper  performance  of  which  freedom  of  action  is  essential." 

Thus,  usually  an  intentional  application  of  force  to  the  person  of 
another  results  in  liability.  But  if  the  person  so  applying  the  force  is  doing 
so  in  self-defence  or  for  some  other  object  considered  as  worthy  of  protection 
as  the  plaintiff' s  claim  to  physical  Integrity,  no  tort  has  been  committed. 
Privilege  can  be  seen  most  clearly  in  the  case  of  intentional  wrongs  but  it 
operates  under  different  guises  in  other  fields.  For  example,  a  man  who  is 
travelling  at  fifty  miles  an  hour  on  a  busy  street  and  injures  a  person  may  be 
found  negligent  and  liable.  But  suppose  he  were  transporting  a  man  seriously  ill 
20  to  the  hospital?  or  was  the  driver  of  a  fire  truck? 

In  addition  to  "privilege"  we  shall  have  to  consider  situations  where 
the  law  withdraws  its  protection  of  the  plaintiff' s  claim  for  other  reasons, 
even  though  tho  defendant  has  admittedly  carried  on  an  activity  which  ordinarily 
involves  liability.  Such  an  instance  is  tho  defence  of  contributory  negligence 
which,  at  common  law,  did  not  operate  to  prevent  the  defendant' s  act  from  being 
tortious  toward  the  plaintiff,  but  precluded  the  plaintiff  from  recovering  none 
the  less. 

30  In  short,  while  all  law  has  been  described  as  a  kind  of  social  engineer¬ 

ing,  in  no  department  of  the  law  does  this  become  so  apparent  as  in  the  law  of 
torts.  There,  in  bold  relief,  we  see  how  the  law  has  in  the  past  struggled,  and 
is  today  struggling,  to  reach  a  fair  balance  between  the  various  claims  to  com¬ 
pensation  on  the  one  hand,  and  freedom  of  action  on  the  other.  It  will  not  be 
surprising  therefore  to  find  various  devices,  fictions  and  theories  being  em¬ 
ployed  by  courts  to  express  the  results  of  that  balancing  process.  The  task  of 
the  student  is  first  to  understand  the  problems,  secondly  to  evaluate  and  com¬ 
pare  results,  in  the  hope  that  he  can,  in  the  light  of  past  judicial  experience, 
advise  wisely  on  future  controversies  and  argue  constructively  to  assist  in  their 
h-0  solution. 

Thfl  value  of  an  extended  study  of  judicial  treatment  of  loss  distri¬ 
bution - the  "law  of  torts" - lies  in  the  opportunity  it  affords  of  seeing  the 

judicial  process  in  operation.  It  has  been  said  that  the  principles  underlying 
the  whole  subject  are  comparatively  few  and  simple.  See,  for  example,  the 
admirable  statement  of  the  underlying  principles  in  Seavey,  Principles  of  Torts 
(19^2),  56  Harv.  L.  Lev.  72;  21  Can.  Bar  Rev.  265.  While  such  principles  may  be 
few,  the  myriad  situations  to  which  they  are  applicable  may  result  in  rules 
applicable  to  given  fact  situations  which  may  seem  in  themselves  contradictory. 

50  As  Seavey  says:  "Rules  may  change  without  affecting  principles;  principles 

change  only  in  response  to  a  changing  economic  or  social  viewpoint  or  condition. 

A  decision  can  properly  be  sustained  although  it  runs  counter  to  a  prior  de¬ 
cision  if  it  accords  with  principle.  A  decision  which  violates  a  principle  can 
be  sustained  only  if  the  principle  is  no  longer  adapted  to  tho  needs  of  the 
community" .  The  study  of  torts  contemplated  by  the  present  book  is  roally  a 
study  of  fact  situations.  After  a  comparatively  short  period  of  time  a  student 
should  have  no  particular  difficulty  in  understanding  basic  principles.  The 
real  problem  is  in  working  out  solutions  or  rules  for  individual  cases.  This 
problem  of  knowing  "how  far  to  go",  or  "where  to  draw  tho  line",  is  one  which 
60  will  face  the  practitioner  or  judge  throughout  his  entire  career.  Students 

approaching  law  with  the  notion  that  they  can  collect  and  state  rules  which 
will  solve  all  problems  may  be  disconcerted  by  the  seeming  hopelessness  of  dis¬ 
covering  a  "rule"  which  will  automatically  resolve  a  problem  in  the  law  of  torts. 
It  is  well,  however,  for  a  student  to  discover  early  that  many  departments  of 
the  law  concerned  with  human  conduct  and  human  relationships  exhibit  this  flexi- 
bility.  Departments  dealing  with  security  and  formalized  transactions  -  the 
property  group  -  will  furnish  a  corrective  from  the  standpoint  of  security  and 
rigidity  although  even  in  such  departments  there  is  more  scope  for  the  "how 
far"  end*  "how  much"  than  is  usually  conceded.  In  the  law  of  torts  the  basic 
70  problems  of  compromise  in  modem  living  are  nowhere  more  clearly  recognizable. 


t  * 

■ 


Tho  Law  of  Torts 


5. 


The  necessity  of  Analysing  Commonly  Used  Expressions. 

Frequently  the  use  of  legal  "labels"  to  describe  the  results  of  a  case 
in  which  compensation  has  been  ordered  obscures  the  true  nature  of  the  problem 
to  be  investigated  for  future  guidance.  Students  approaching  the  study  of 
torts  should  not  be  deterred  by  labels  or  tags  from  making  a  critical  examina¬ 
tion  of  the  problem  presented  for  solution,  or  from  attempting  to  discover  the 
true  basis  of  decision.  Thus,  for  example,  "nuisance"  is  a  word  that  looms  large 
10  in  the  law  of  torts.  It  iB  a  slippery  word  which  covers  the  most  diverse  pro¬ 
blems  of  tortious  liability.  It  is  used  indiscriminately  to  refer  to  the  type 
of  harm  caused  a  plaintiff,  as  woll  as  to  cover  up  various  different  kinds  of 
conduct  causing  such  harm.  Thus,  to  conduct  a  glue  factory  with  all  possible 
care  in  the  centre  of  a  residential  district  so  that  odours  disturb  the  comfort 
and  enjoyment  of  adjoining  property  owners  to  an  appreciable  extent  is  labelled 
as  a  "nuisance" .  If  your  building  falls  into  the  highway  and  injures  a  pedes¬ 
trian,  this  may  be  a  "nuisance"  but  you  may  not  be  liable  if  you  have  exercised 
all  due  care.  The  only  point  in  common  between  the  two  cases  is  that  tho  conduct 
causing  the  harm  originated  on  the  land  of  the  defendant.  Tho  injuries  are 
20  different,  and  the  type  of  conduct  entailing  liability  is  also  different. 

It  is  believed  that  the  only  sound  way  in  which  such  confusion  can  be 
prevented  is  to  keep  separate  the  two-sided  aspect  involved  in  all  problems  of 
tortious  liability,  namely,  the  type  of  claim  or  interest  invaded  and  for  which 
invasion  compensation  is  sought  on  the  one  hand,  and  on  the  other  the  type  of 
conduct  which  has  resulted  in  such  invasion.  Thus  "nuisance"  might  well  be  re¬ 
served  to  describe  a  certain  type  of  harm  sustained,  as  for  example,  interference 
with  the  use  and  enjoyment  of  land.  This,  however,  does  not  tell  us  whether  such 
interference  is  actionable.  To  determine  that  we  may  have  to  know  amongst  other 
30  things  how  that  interference  was  caused,  whether  negligently  or  not.  Sometimes 
it  makes  a  differenco;  sometimes  not.  To  compare,  as  some  English  writers  and 
courts  do,  "nuisance"  with  "negligence"  thus  lead3  to  confusion — with  which  the 
student  will  all  too  soon  become  acquainted.  "Nuisance"  is  usually  used  to 
indicate  a  result,  and  should  not  be  confused,  as  it  often  is  with  tho  type  of 
conduct  producing  the  result.  Tho  confusion  becomes  twice  confounded  when  wo  use 
"nuisance"  to  describe  a  result  which  is  actionablo.  This  merely  means  that  we 
have  already  weighed  the  type  of  claim  against  the  type  of  conduct  involved  and 
reached  a  conclusion- -it  obscures  rather  than  clarifies  rational  thinking. 

kO  "Eights"  and  "Wrongs" 

Another  way  in  which  thought  is  commonly  obscured  is  to  place  too  great 
an  emphasis  on  the  terms  "rights"  and  "wrongs"  without  fully  analyzing  their 
implications.  Suppose  that  B  makes  a  promise  to  A  to  perform  some  act,  as  for 
example,  to  buy  his  wheat  crop.  A  is  now  definitely  interested  in  having  B  per¬ 
form  his  promise,  and  may  be  said  to  desire  or  claim  that  B  perform.  This  de¬ 
sire  on  the  part  of  A  we  now  commonly  style  an  "interest"  .  It  has  nothing  to  do 
with  law;  it  is  an  existing  fact.  Frequently  we  loosely  say  that  A  has  a  "right" 
to  B' s  performance.  If  we  do  this,  however,  we  have  left  the  bare  facts, 
brought  in  the  law,  and  reached  a  certain  legal  conclusion.  The  law  of  contracts 
50  may,  and  in  certain  circumstances  does  state  that  A' s  claim,  desire  or  interest 
is  worthy  of  protection  and  the  law  will  either  require  B  to  perform  his  promise 
or  to  pay  damages  to  A.  When  the  law  does  this  it  confers  on  A’ s  "interest"  the 
protection  of  a  "right",  and  it  places  B  under  a  correlative  obligation  or  "duty" 
to  A. 

But  carry  the  case  a  step  further.  A  now  has  a  "contract  right"  .  Suppose 
C  prevents  B  by  force  from  performing  his  promise  to  A.  The  mere  fact  that  the 
law  has  given  legal  protection  to  A' s  interest  in  B1 s  promise  as  against  B,  does 
not  help  us  in  determining  whether  A  has  a  "right"  against  C.  True,  he  has  an 
60  interest  or  claim  against  everyone  in  tho  world  that  they  refrain  from  inter¬ 
fering  with  his  "right"  against  A.  The  law,  however,  has  still  to  determine 
whether  that  claim  or  interest  is  entitled  to  legal  protection,  and  if  it  is, 
against  what  types  of  conduct  it  is  to  be  protected.  It  was  not  until  1853 
(L^rnl  oy  v.  Gye ,  2  E.  &  B.  216)  that  the  law  conferred  protection  on  A*  s  claim 
against  intorferers  such  as  C,  and  the  law  is  still  in  some  doubt  as  to  the  ex¬ 
tent  of  this  protection,  as  for  example,  whether  it  extends  to  intentional  con¬ 
duct  only,  or  negligent  conduct.  The  fact  that  A  has  a  contract  right  against 
B  certainly  does  not  necessarily  imply  that  ho  has  an  enforceable  interest  in 
that  "right"  against  C.  Suppose,  again,  that  A  has  no  contract  "right’’  against  B 
70  but  that  he  is  reasonably  certain  that  B,  a  former  customer,  will  continue  to  do 
business  with  him.  A  certainly  has  an  interest  or  claim  that  this  business  be 
allowed  to  continue  free  from  interruption.  Suppose,  however,  C  induces  B,  by 
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force  or  any  number  of  other  means,  to  deal  with  him,  C,  rather  than  A.  Has  A  a 
cause  of  action  against  C  in  tort?  The  problem  again  is  whether  the  law  will 
afford  protection  to  A' s  interest  or  claim  that  persons  like  C  should  not  inter¬ 
fere,  and  the  law  must  again  strike  a  balance  and  consider  whether  A*  s  claim  is 
worthy  of  protection  and  against  what  types  of  conduct.  There  can  be  little 
doubt  that  the  fact  that  A  has  no  "right"  against  B  has  prevented  the  courts 
from  dealing  with  cases  like  this  in  as  sure-handed  a  manner  as  in  the  contract 
situation,  and  yet  as  we  have  seen,  the  fact  that  A  had  a  "right"  in  these  cases 
10  is  really  not  decisive. 

In  a  case  of  first  impression,  Ashby  v.  White  (1703),  2  Ld.  Raym.  938, 
the  question  was  whether  the  plaintiff,  granted  the  privilege  of  voting  by 
statute,  could  recover  against  the  defendant  for  the  latter' s  action  in  prevent¬ 
ing  the  exercise  of  that  privilege.  Note  the  language  of  Lord  Holt:  "If  the 
plaintiff  has  a  right,  he  must  of  necessity  have  a  means  to  vindicate  and  main- 
.  tain  it,  and  a  remedy  if  he  is  injured  in  the  exercise  or  enjoyment  of  it;  and 
indeed  it  is  a  vain  thi,ng  to  imagine  a  right  without  a  remedy."  Does  this  not 
assume  the  whole  question?  Was  not  the  question  before  the  court  whether  the  law 
20  would  give  legal  protection  to  the  plaintiff' s  claim  to  vote  against  such  conduct 
as  that  of  the  defendant? 


Compare  again  the  cases  where  a  husband  claims  damages  against  a  third 
person  for  enticing  away  his  wife.  In  Winsmore  v.  Greenbank  (17^5),  Willes  577, 
the  court  said  that  "the  law  will  never  suffer  an  injury  and  a  damage  without  a 
remedy"  and  allowed  the  action.  Does  this  mean  that  the  husband  has  a  "right" 
to  his  wife's  consortium  which  existed  before  such  action  was  recognized  or  that 
it  was  merely  the  court's  recognition  of  the  husband's  claim  or  interest?  And 
what  of  the  wifoT  s  "claim"  or  "interest"  to  the  husband's  consortium?  The  courts 
30  in  Ontario,  at  least,  have  refused  to  recognize  that  interest  as  worthy  of  pro¬ 
tection- --have,  in  other  words,  refused  tho  legal  protection  of  a  "right"  (See 
Lellis  v.  Lambert  (1897),  24  O.A.R.  653;  Talmage  v.  Talmago,  [1928]  3  D.L.R.  15. 
See,  however,  in  England,  Gray  v.  Gee,  [1923J  2  K.B.  at  ppT  512,  521;  Newton  v. 
Hardy  (1933),  1^-9  L.T.  165 . )  Too  much  emphasis  cannot  be  placed  on  the  neces¬ 
sity  of  knowing  exactly  what  is  implied  in  the  use  of  the  term  "right" . 
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Furthermore,  to  classify  a  defendant's  conduct  as  "lawful"  or  "unlawful" 
in  the  abstract  can  lead  to  as  great  difficulty  as  the  situation  just  discussed. 
In  a  celebrated  case  in  the  House  of  Lords,  Mayor  of  Bradford  v.  Pickles,  [ 1895 1 
A.C.  587,  Lord  Halsbu.ry  used  the  following  language,  which  has,  unfortunately, 
been  repeated  by  other  courts,  including  the  House  of  Lords:  "If  it  was  a  law¬ 
ful  act,  however  ill  the  motive  might  be,  he  [the  defendant]  had  a  right  to  do 
it.  If  it  was  an  unlawful  act,  however  good  his  motive  might  be,  he  would  have 
no  right  to  do  it."  This  phenomenon  of  characterizing  conduct  in  the  abstract 
as  absolutely  "right"  or  "wrong"  is  unfortunate  to  say  the  least.  In  the  law  of 
torts  nothing  is  more  important  than  to  bear  in  mind  that  conduct  is  lawful  or 
unlawful  in  relation  to  the  facts  in  a  given  situation. 


It  will  be  observed  that  if  we  start  out  by  saying  that  what  the  defen¬ 
dant  did  was  "lawful"  we  have  solved  the  problem  before  we  started.  Naturally, 
if  the  defendant's  act  was  lawful,  he  is  under  no  liability  for  tho  results  pro¬ 
duced  by  it,  but  the  essential  question  is  whether  the  defendant  should  pay  for 
the  results  he  caused,  and  further,  whether  his  object  or  motive  in  doing  the 
act  was  not  important,  or  decisive,  in  answering  that  question.  That  it  fre¬ 
quently  may  bo,  despite  tho  statement  of  Lord  Halsbury,  will  appear  from  cases 
to  be  studied  in  the  present  course. 

For  example,  A  shoots  partridges  on  his  own  property  and  the  noise  of 
the  shooting  disturbs  silver  foxes  on  B' s  land  to  such  an  extent  that  all  possi¬ 
bility  of  breeding  is  lost.  Can  B  recover  from  A  for  this  loss?  Is  A' s  act 
"lawful"?  And  if  it  is,  what  if  A  fired  the  same  number  of  shots  with  the  sole 
motive  of  annoying  his  neighbour  and  producing  the  very  result  attained?  Is  the 
shooting  still  "lawful",  in  the  sense  that  A  had  a  "right"  to  shoot  and  therefore 
his  motive  was  immaterial?  See  this  problem  discussed  in  Hollywood  Silvor_Fox 
Farm  v.  Emmett,  [1936]  2  K.B.  468,  infra  p.  688,  and  see  the  controversy  between 
Holdsworth  and  Goodhart  on  the  point  in  52  L.Q.R.  46l,  and  53  L.Q.R.  1  and  3, 
where  the  atmosphere,  already  heavily  charged,  is  made  positively  oppressive  by 
a  confusing  use  of  tho  magic  words  "nuisance  in  fact"  and  "nuisance  in  law1  . 


